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nients  Subnutted  iyy^^T^dnTT-nT^TT—^^^-^^^^ 


Sl^  16  'll%''\la\T"'-'T\    totalling  approximately  11  hours  were 
ut-xci  nay  lb  ,  ^<d  ,  ^4  ,  and  31,  and  June  8.  Messrs   Forhnc;-   Mr-r-,  in   n 
Borman  were  present  at  all  meetings.  Mr   Mc^^nn  .vas  pre^en^  at  alfbu? 
the  first  meeting  and  last  meetings.  Mr.  Chouinard  at  aU  bufthe  3d 
meeting.  Mr.  Roudebush  was  present  at  the  first  meeting,  Mr   Wsott 
the  third  meeting,  and  Mr.  Sampson  at  the  fourth  and  fi  f/h  r^  I  u 

committee  functioned  without  Chairman,  sLr^tary  or  other  off!crrI!-   '' 


II.  Procedures  -  The  committe'e 


process 


r ,  .  ,  --  1- involved  a  general  revipw  nf  -f-h^i 

proposed  third  submission  of  the  Letter  of  Intent  and  some  othL  Park 
alZlT^  T^   generally  related  to  that  document.   Committee  members 

not  review,  but  we  are  not  aware  of  this  now.    '         'Materials  we  did 


III 


r 


IJ?torJ,nT_Conclusions  -  Subject  to  revision  after  final  review  of  all 
relevant  documents,  I  reached  the  following  tentative  concrus^ons  based 
on  the  drart  documentation  presented  to  date:  ^J-usions  Dased 


i_^^iect  will  be  developed  v/ithin  tj 
pectation .  ~" 


Jie 


reasonable  parameters  of  puljlic  ex- 


When  private  property  including  viable  businesses  are  taken  by  eminent 
domain  for  transfer  to  other  private  ownership  for  other  business  users 
our  government  must  demonstrate  firm  assurances  that  the  publicly  stated 
purposes  of  the  taking  can  and  will  eventually  be  achieved 


A, 


GOVDOC 


Ihe  deposits  are  too  small  in  relation  to  the  magnitude  of  this  project 

A  developer  is  entitled  to  a  reasonable  retufF-^n  his  investmel^r ' 

presumably  a  higher  return  is  reasonable  in  higher  risk  situations 
However,  where  eminent  domain  is  involved,  the  likelihood  that  the' 
proposed  project  will  reach  fruition  should  be  reasonably  assured  in 
order  to  justify  use  of  the  taking  power  in  the  first  place;  in 
other  words,  there  should  be  relatively  less  risk  and  profit  in  a 
publicly  supported  project  and  correlatively  greater  loss  to  the 
developer  m  the  event  of  non-performance. 


In  this  case,  the  developer's  risks  are  defined  in  terms  of  the 
expenditures  incurred  to  date,  estimated  at  $400,000  to  $700,000 
and  through  the  balance  of  the  approval  process,  plus  the  security 
deposits  of  $1,000,000  for  Stage  A  and  an  additional  $500,000  for 

K^'"^?^\^°  guarantee  future  performance,  (and  an  additional  $1,500,000 
should  he  rail  to  submit  a  plan  for  development  of  Parcels  D  and  E 
under  certain  conditions  at  a  later  date,  v-;hich  really  is  not  a  "risk" 
as  related  to  actual  construction  performance).   In  vieu'  of  the  financia 
and  phased  structuring  of  the  Park  Plai^a  proposal,  the  proposed 
financial  risk  of  the  developer  at  this  stage  is  relatively  minimal 


Pago  11 


r 


r 


and  insufficient  to  gjA^  reasonable  assuranco.s  nj^j^j^^^j^^^^^j^^^^^^^^^ 

The  initial  development  of  stage  A  for  hotel  PurDo^^c,  h  c  ^h 
portion  of  the  entire  project  which  seemrreasonaSly  assured  Tt  ' 
this  point.   This  hotel  could  well  generate  suf-irtln^     ?  / 
pay  for  the  developer's  costs  throuah  the  approval  sLrandf  '°,  • 
deposits   should  he  fail  to  dcveloonnv   f^k^        '^^"^  ^""^  for_his 

The  profit  on  the  hotel  and  first  garage  is  supposed  to  be 

against  his  profit  to  that  date  and  leave  the  less  attractive 
parcels  to  the  BRA  and  others.   It  is  quite  unlikely  thafa  subsequ- 
ent developer  could  be  found  to   pay  the  higher  land  costs  for    ' 
Parcel  C,  for  example,  when  BUA  had  decided  not  to  proceed  and 
when  BUA  already  had  the  benefit  of  the  leading  "sweetener"  in 
the  project,  namely,  the  hotel.  i=^^ceT.ener   m 

For  those  who  argu-  that  the   hotel  deal  is  :-.ot  that  "sweet"   en- 
niav  ouostion  whether  there  can  be  anv  develooment  at  all  if  the 
hotel  does  not  generate  a  good  return.  Unequivocal  conclusions  'are 
impossible  unless  the  public  is  informed  of  more  bas?S  aspeStI  o?  the 
economics  of  the  hotel  development. 

The  solution  is  to  require  that  the  developer  guarantee  available 
funds  for  the  purchase  of  all  of  Parcels  A,  B,  and  C  prior  to 
start  of  work  on  Parcel  B.  This  will  link  profits  on  Parcel  B  to 
the  future  of  Parcels  A  and  C  and  will  increase  the  developer's 
financial  risk  to  a  point  of  a  true  inducement  to  proceed.  Should 

fLi^'^l    ^°.f°  ^°'  ^^^   ^^''  '-'^^^    ^^'^"  ^t  least  have  the  assurance  of 
funds  for  the  purchase  of  Parcels  A  and  C  (or  C  if  BUA  takes  B  too) 
so  that  the  BRA  can  negotiate  with  other  developers  for  the  lesser 
parcels  at  more  realistic  costs  related  to  the  overall  project 
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r^ 


B, 


While  .this  approd^ch  obviously  increases  tho  H^w^i^ 
other 


IS 

real 


estate 


°I^-^iliiL^£v_eJop^r_^s_feasTbrrit7  sTUdl^JT       ManV 

Of    dovclo„l„,    .he    e^nti?rp^^rs'^ua=e    ^ST-S^Slr^r"    '!^^ 

Hoxr^i  ,-,,^„  „„4-    x._    i__     ^  ...  ^i.*c»j.c    oLfcici,    DUu.    liuA    deemed    such 


risk 


development  to  be  f  easlbi;  andlho^  d  not 'efcapfthf  fun  ^"t  . 
performing  their  total  proposal.  To  the  exten?  tha?  h.  '-'\^^\  °^ 
advance  acquisition  fnn.i.  ^  .v  extent  that  his   ability 

have  one  mire^-e^^Sn^^Sf   I'^a^ci^rnef  '^''.''^   questioned,  we 
of  critical  significance  in  this  n^ciec"   nn^^^^  °^  ^'^^  clevoloper 
develooer's  net  worth  exceed..  .^10^00^000  no  ''^'-'^  ^^^  ^^°^^^  "1^^ 
been  made  public  and  we  have  no  irC.  i^       .''"^'^^^''^^  °^ 


to 


IS 

the 
this  has 
is  liquid. 
is  not  .-sufficic 


erally  caused 
ty  deposits  will 
their  proposed  project. 


—- —il^ilr  Pe  r  f  o  rm  a  n  c  e 
their  deposTtF 


v/hich 


fo^'L^Iur\^\g^Sd'i'n%?hS°-\^r  ^'^    "°^  ^"  ^^^-^^   — ly 
to  try  in  c^^  f.i^h  ^S'^proce^d   iL'th  °"''' • '"  ^"^^"^^  ^^  they  fail 
the  BRA  and  a  ccTu-rT-must  f?nd  ba   fait    P^J^^^^t.  In  other  words, 
failing  to  comnlet.^  i-hr.      ^Z^..~,^4^^   o*^  the  part  of  BUA  in 

a  default  can  exist  for 


Which    the   deposir^l  >^'°1^JS^°'^ 


-  rec^.red  to  protS^t^th';  d^v^^lo;;';  .^^I^:"!'.!^^" 


is  all  that 


Secondly,  in  order  to  rPt^-in  -1 

iil-£our_t  the  extent  Of  th:^i;w3^!:!r'^,'''"  ^'^   ^^^^  P— 
proceed  (which  could  well  be  zero  ^1~~^^^^^   ^°^  ^^il^^e  to 
to  those  who  oppose  the  project    Thnf  Jf^^^isition  according 
may  not  be  liouidated  damaaesi-o  *k  "^^"^^'/^^^  security  deposit 

e5en^f.^^'?.^?K^f,.t?-^ed  by  the  City  in  the 


of  non-perfSrmance  or  SSen^f"/?  ^^^^f^a 
developers  maximum  U  ''^^  '^"^^  ^^*^ 

minimum  liabiTity.  in 


liability 

thi: 


non-performance 


may  actually  establish 


eTr(=>n  t 

the 
or 


"sense  ^7;':'^^'^^°^-"^ance ,  not  his  actual 
the  Letter  of  intent  mav~m.r  .,       ''°'^^^^9   of  Section  6 .  8  of 
beneficial  to  tR^^3eVc^!SpS?^?,i;;%--SllSg,security  deposit  more 

losj't^hrde^'jJi^^rih^^r'  ?ailu\^^\^^"  'V'   -^  ^^  -■  default  or 
beyond  BUA '  s  reasonable  control  wh^Vh^'^r'"  ""  ^"'^  ^^  ^"^  causes 
xn  Federal  Reserve  discount  iateso^sTn-flv  fl"?  '""'"'"  ^^^'^^- 
tenant  or  a  mortgage,  the  verv^or-?^.?   •  Y  ^^^^^^^  to   obtain  a 
supposed  to  be  tahina  in  o^   ^-    u  °~    ""^^^'^    ^'^^  developer  is 
studies.        '"^^'"^  ^"  standing  behind  his  own  market^f easibility 

fe\\Id\"u'L°m^JLanrrT?he'd:vel''^  ^^^^t^^  ^^^^^^^  ^^^^^  ^o 
the  various  staged  dead  if  nL'^^°P^''  ^^^^^  to  build  th 

public  has  alreldl  bSel^le-d-^to^lie^^^if  ?L"^^ 


f  or- 
e  project  by 
excuse  is,  as  the 
case . 
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C.  Ih^jlex^p_erj2as_othor_options  -  Not  only  do  the  so-called 
security  deposit  and  defaulFTIauses  worJ'  ori^f^^^i?  called 
developer    an    option    rather    than    a    penalty    hurtirdn''  -^""^    ^^° 

P:raSra,:h'l^\^r^^    f '^[    ^^^^^^^^    optf on^^V^or^^.ai^pl^  ?^"or?^ge    2 
h^K^'^^    i);t^:^n.r^urnd.^ 

r!:a-nr:r-^^^i^-dS?rnr?h:  r?l^aJ?- S"^^ 

sinply  alleging  that  approvaL^';re^'a^ing°to:'iong!^"'■^^^^^^'  ""' 


TJie_Pro£osal  lacks  reasonably  assured  deadline.,  for  n.,-f ....^^^^  . 

The  various  deadlines  for  corranenceraent  of  various  activities  are  c;„h 
ject  to  unlimited  delays  for  a  multitude  of  reasons  and  thSJeSS  nSt" 
appear  to  be  deadlines  for  completion  of  construction  ^^-    ^tt   tti.-   . 
performance  is  actually  at  the  onf-'nn  r.f    Tu^^         .       '  "^  *  "^^I'^ate 

-,hr^^7o    T^K,,^      ^uc.xxy  cL  une  optj.on   of  the  aevelopor  as   indicated 

occur;  the  d^vo?"     ""  '''"'    °^    ^^^^"^  "^^"^'  P°=  =  i^^l<=  excusable  clellys 

excuse  is  elimiiafeS  ""if  ^^"'^^"^^  '^^^  °P^^i°"  °n  Park  Square  unti/the 
c..cu..e  IS  eliminated,  if  ever,  no  matter  how  long  tha»-  takeq    Tn 
sound  real  estate  practice,  you  do  not  let  someone  tie  uo  your 
property  inoef initely ;  the  developer's  rights  to  proceed^ further  must 
matt"'^!,^L'^?.!^!^!°^"^!„-^:°^^  1-^e  '^or    the  various  phases'nT 


^^r^dLS?:  ^^-  ^^^"^^  ^-"^^^^^-  ^^e^P-^ecrshSiirno^-r^m^irpending 


In  addition,  the  document  contains  several  clause  in  which  the  parties 
Arirdl   TT""    the  possibility  of  agreeing  to  future  delays  (e^g 
l^ter  nnhi'-   ''''   i'  ^^^^^^^^^Ph  2).   The  use  of  such  clauses  will  prohibit 
wMrh  ?^     1  ':^°'^Pl^^"'^  that  delays  constitute  "substantial"  changes 
which  are  subject  to  review  by  other  public  bodies.   To  guard  against 
unlimited  delay,  we  suggest  that  if  construction  of  the  firJt  ??.oe 
has  not  commenced  by  July  1,  1977,  wnacever  the  reason,  the  project 
should  bo  abandoned  and,  similarly,  no  construction  should  be  commenced 
after  January  1,  iyBa,or  ar  any  earlier  tih.es  when  it  is  clear  that  the 
final  phase  in  the  first  three  parcels  v;ill  not  be  commenced  hv  January  1 
1988.     ■  -r  J        ' 

nn^?S?^^^^^•^'  ^^  ^''^  ^""^   °^  ^''^^  ^^  ^^  another  clause  permitting  an 
unlimited  delay  m  the  process.  There  is  no  time  limit  for  completing 
the   Land  Disposition  Agreement  although  the  parties  "expect"  it  will 
bo  done  in  4  months,  but  if  the  LDA  takes  longer,  then  the  Schematic 
Design  may  come  in  more  than  6  months  after  the  building  study.  On 
ir'ago  G,  the  building  study  does  not  come  in  until  3  montlis  a^ter  un- 
concUt^or)_a2   approval  of  the  plan  under  Chapter  121B  which  probabuT 
includes  litigation.  '  ^ 


Page  V 

f^  It  should  be  noted  that  a  claim  of  default-  a<^  t-o  r^r.o  o. 

give  the  BRA  any  remedies  as  to  any^other's^^ge^Hh  c^h'^o^rLr' 
comnienced.  Neither  "work"  nor  "commence"  is  defined  in  section  4  1 
^'''  ^°^  example,  merely  doing  some  bulldozing  in:  Stage  B  would  ho  ' 
sufficient  to  eliminate  the  forfeiture  of  '^taae  R  rf^M  • 

with  a  serious  Stage  A  default.  To  make  this  ^^ncept'foi-cef'ur""''''^" 
commencement  of  construction  should  be  defined  ash^n^.'  . 
concrete  for  foundations .  (see  Page  19?    ^"^"^  ''•^  ^''^   pouring  of 

'•  .P^°P^^  procedures  for  design  and  environmental  revi  pw_^_^^^^_^^o^._^^^^^^^ 

In  response  to  a  multitude  of  complaints  about  the  potential  imoact  of 
this  project  upon  the   ecology  and  the  residential  Snd  business  environ 
ments  of  nearby  areas,  the  BRA  has  stated  it  will  assure  a  meaningfil 
design  review  process  to  protect  the  environment  which  win  involve 
lespected,  independent  architects  and  civic  organizations    It  is  thus 
presumed,  for  example,  that  if  subsequent  envi?onmentarstudies  should 
tul    f        ^significant  relocation  or  reduction  in  height  of  o^e  of 

Charlor.n7r'?'^'?''^c  '^""  ^^^"  ^^^^^  National  Bank^f  Bos^Sn)  between 
Charles  and  Arlington  Streets,  then  these  modifications  would  somehow 

c:n:u1t:tton''The'BRA'h  ''''^"  T'^   ^^^°^^^^^  involving  some  independent 
■  ■    SnL  i^   ,  5         ^^  ^'''''    indicated  it  will  consider  alternatives   so 
one  might  presume  that  the  eventual  result  could  be  signif icantlv ' 
altered  from  the  original  conceptual  design  on  which  the  selection  of 

r    th^::  dtf^SltL::^  ''"^^^^-  ^  "^^-^  °'    ^^^  ^-^^  document:iion"?Sve°fls 


A 


Design  Reviev;  --  ^u^arantees   of  outside  participation  in  the  desian 
review  process  cloj2_o(^Pi2ea^j^nyw^  in  the  documentation   The   ^ 
subject  of  outside  review  by  the  independent  Design  Review  Committee 
review  is  mentioned  only  once  as  an  expression  of  intent  In  th^ 
Supplementary  Letter.   The  Civic  Advisory  Committee's  particioation  is 
^  mentioned  at  all  in  reference  to  design  review  (e.^serP^ge  10 
bmce  the  review  process  is  regarded  as  critical  to  rne  initial 
acceptance  of  the  project  at  this  time,  these  procedures  and  guarantee 
for  design  reviev;  cannot  be  covered  in  one  vague  sentence  expressing 
intentions  and  must  be  clearly  specified.  The  .BRA  has  indicated  it 
would  be  more  specific  about  these  procedures  in  a  future  memo  to 
the  committee  which  would  not,  in  that  form,  be  binding  upon  the 
developer  or  the  BRA.  The  first  draft  of  this  critically  important 
document  was  first  submitted  to  us  June  6,  1973. 


B.  Environrental  F.evicv;  -  This  subject  and  the  related,  chased  Envircjn- 
mental  Impact  Statement,  are  not  mentioned  at  all.  Again,  there  is 
merely  a  vague  reference  to  "environmental  considerations"  in  the 
Supplementary  Letter  Agreement  (page  3).  Incidentally,  the  Civic 
Advisory  Committee  has  approved  a  written  proposal  specifying  its 
role  in  the  design  and  environmental  review  process,  v;hich  is  under 
consideration  by  BRA  while,  BUA  and  Mayor  have  not  yet  accepted  or 
rejected  this  suggestion. 

C.  Time  Periods  for  Review  -   Review  of  the  initial  Ruildinq  fltru'ly  anrl 


Page  VI 

subsequent:  Schematic  Designs  are  the  essence  of  the  design  and" 
^        environmental  reviev;  process.  Yet,  Sections  2.1  and  2.3  require  that 

the  BRA  complete  its  reviev  within  15  working  days  after  the  developer 
submits  these  items.  Past  experience  gives  no  reason  to  believe 
that  the  BRA  can  do  tlie  requisite,  thorough  job  of  review  in  so 
short  a  period,  much  loss  allowing  for  consultation  with  independent 
forces  sucli  as  the  Design  Review  Committee,  Civic  Advisory  Committee 
and  public  at  large  (all  in   15  working  days  v/hich  could  occur  with- 
out advance  notice  in  the  Christmas  holiday  or  summer  vacation 
seasons,  for  all  v;e  knov/)  . 

working 
Director  Kenney  has ' responded  by  saying  the  l^day  period  is  not  so 
important,  the  PAU\   and  independent  architects  will  be  getting 
periodic  previews  of  the  intended  submission  but  this  preview 
process  is  only  vaguely  described  and  does  not  involve  the 
public  (see  Page  11) . 

V 

For  example,  Saratoga  Associates,  the  DRA ' s  current  environmental 
consultants,  have  indicated  it  would  take  a  minimum  of  30  days  after 
submission  of  final  designs  to  conduct  a  wind  study,  not  to  mention 
the  time  required  for  BRA  and  public  synthesis  of  the  wind 
study  report  thereafter.   B^^A  has  responded  orally  by  saying  it  v.'ould 
so^nhr,x.7   start  wind  tests  right  after  DCA  annro"p.l  al^hcuah  the  final 
builr?ing  study  would  not  be  due  until  at  least  90  days  thereafter 
and  perhaps  "luch  lonfT^r. 


r 


Note  that  v;herever  time  periods  are  specified  for  tlie  developer's 
performance,  tliore  are  generally  a  series  of  permissible  excuses 
for  delay,  but  in  the  case  of  this  15  day  time  limit  upon  BI^ 
revie\\',  no  delay  or  excuse  is  permitted  \^'hatsoever .  In  other 
words,  a  casualty  in  the  Developer's  or  architect's  office  v/ould  be 
an  excusable  delay  but  a  casualty  delaying  oerformance  of  the  BIU^ 
would  not  be  an  excuse  in  determining  this  15  day  period. 

D.   Bargaining  Pov;er  -  As  the  developer  gets  further  into  the  project, 
first  building  the  more  profitable,  less  risky  portions,  and 
then  approaching  the  greater  risk  areas,  his  bargaining  power  increase 
immensely  in  the  design  reviev;  negotiation  as  it  gets  harder  and 
harder  for  the  BRA  to  find  another  developer..  Thus,  it  becomes 
relatively  simple  for  the  developer  to  reject  changes  requested 
for  design  reasons  or  environmental  protection. 

The  significance-  of  BRA  promises  about  the  future  importance  of 
design  and  environmental  reviews  will,  in  actuality 'be  largely 
determined  by  economic  factors,  but  no  evidence  has  been  presented 
on  these  cost  parameters  of  reviev;.   In  other  words,  the  inference 
is  that  we  shouldn't  worry  about  the  impact  of  five  towers  in  the  Par}; 
Square  area  because  if  studies  dictate  otherwise,  changes  v;ill  be 
made,  but  we  have  no  evidence  about  v;hat  major  changes  would  be 
economically  acceptable  to  the  developer- 

E-   Selection  of  Architects  -  In  Section  2 . 1  at  the  bottom  of  Page  7 
^^        the  contract  states  that  another  principal  architect  may  not  be 
chosen  v;ithout  tlie  consent  of  the  BRA  "which  consent  may  not  be 
unreasonably  withheld."   In  this  context  tliore  really  is  no 
standard  of  determining  what  would  be  a  reasonable  rejection  of 
another  arcliitect  so  contractually  it  would  be  very  rislcy  for  the 
BRA  to  make  determinations  of  this  sort.   If  the  BRA  truly  lias 
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P        absolute  control  in  design  review,  it  must  have  an  absolute  riaht 
^  to  reject  a  specrfxc  architect,  a  matter  far  more  impoitant  thin 

any  other  aspect  of  the  design  review  process.     ^'^^P°^tant  than 

'•  ^l^^J—-'    relating  to  valuj^tioi^^f_parcels_to.^^^  ,,^ 


A. 


r 


B 


Assemblage  -  p^no  ?zi  ^-r  4-u^    t  ^  ^     ^  ^ 

d^^lc^-  ,,,\^^         \°^    ^^"^   Letter  of  Intent  emphasizes  that  the 

aeyoioper   will  pay  fair  market  value  based  upon  the  lot  h\  i^ 

Renewal  projects   but  this  tremendous  built-in  profi?  should 
?o  th^  °v<^^- looked  in  considering  other  proposed  cost  benefits 
rVl    L.TV""    '"^^'^  ^'  '°"  interest,  bond  financing  and  reaulated 
real  estate  tax  payments  mentioned  below.   The  fact  that  thJ 
developer  is  being  asked  to  take  some  risks  in  the  proiect  Is 
justified  by  this  substantial  purchase  price  saving  he  is  realizina 
in  the  difference  in  the  price  he  will  Actually  pay  for  the  Various 
separately  owned  lots  and  the  actual  value  of  owning  ?he  entire 
40. acre  parcel.   m  particular,  Page  24  states  that  the  present 
zoning  regulations  applicable  to  these  various  lots  will'^be  used 
in  determining  valuation  while  the  Urban  Renewal  Plan  will  are^tlv 
d?n^^'^r  ,  ^  permissible  building  area  far  beyond  what  iJild  or^  ^  • 
dmarily  be  permitted  under  ordinary  zoning. 

Streets  -  It  has  been  generally  reported  that  the  developer  will 
the  ^^^l^^^l'^-f-'y    $3,000,000  for  the  streets  being  acqu?re5  from 

rSvisei'^stroot  1^^  T   n°  ^^  "^''^  ^^°"  building  purposes  in  the 
revised  street  layout.  However,  this  $3,000,000  purchase  price  is 

JevrSwed  brth?'"'  i"  ''"  ^"'^^"^  °'    ^"^^"^  °-  °t'-  documents 
reviewed  by  this  subcommittee.  Since  the  streets,  themselves   are 

Sell'be'^Sara  ^J^'^^^^^^  r'"''"^"^^  ^"^^^  current  zSning'^t '.ay' 
Ih.^  ^?        t  ^''  "^^^^^t  appraisal  on  this  basis  would  determine 

u  dor  tho'l^"^   '  "^^?  virtually  worthless  and  the  developers  wo^ld 
nothfni  r  ^^"H''''^''  °^  ^''^  ^'^^^^^^  °^  ^"tent  be   paying  virtually 
nothing  for  the  streets.  (The  purchase  price  of  streets  should  not  be 
confused  with  the  separate  $3,000,000  subordinated  pa^mSr  Required 
of  the  developer  over  20  years  in  addition  to  the  purchase  price  ) 


V_aluation  -   On  Pages  15  and  16  of  the 
extremely  confusing  language  about  the 
for  the  acquisition  of  Parcels  D  and  E. 
suggesting  that  the  price  to  be  paid  by 
owners  might  differ  from  the  price  to  b 
purchasing  from  the   government.  For  ex 
never  be  required  to  pay  "in  excess  of 
time  of  the  taking  unless  the  owner  lias 
tain   the  highest  use  of  his  property" 
viously,  there  can  bo  tremendous  argume 
owner  has  made  such  effort.  For  example 
now  that  many  owners  are  not  making  the 


Letter  of  Intent,  there  is 
price    v;hich  will  be  paid 
There  is  confusing  language 

the  City  to  the  current 
e  paid  by  the  developer  in 
ample,   the  developer  will 
fair  market  value  at  the 

made  every  effort  to  main- 
in   Parcels  D  and  E.  Ob- 
nt  over  v/hether  or  not  an 
one  might  allege  right 

highest  use   of  property  in 
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the  Combat  Zone.   Furthermore,  an  ov/ncr  could  hardly  be  expected  to 
^        make  major  improvements,  such  as  replacing  a  heating  plant,  while 
the  possibility  of  a  taking  is  iniminent  in  the  Park  Plaza  develop- 
ment.  Thus,  the  possibility  of  a  taking  reduces  the  likelihood  of 
improvements  and  the  failure  to  make  improvements  can  reduce  the 
price  which  the  developer  may  be  required  to  pay  the  City  even- 
though  the  City  may  or  may  not  have  paid  a  higher  price  to  the 
owner . 

^-      ^2PS^Jl1z^1^  ~      0"  Page  28,  the  developer  is  given  the  right  to 

consult  in  the  selection  of  appraisers.  The  Citv  Council  attemotpd 
to  put  in  language  asserting  tliat  the  owners  '  v;ould  receive 
fair  casli  value  for  their  property  according  to  customary 
appraisal  procedures,   but  clearly  the  selection  of  the 
appraiser, himself , can  have  a  most  important  bearing  uoon  the 
eventual  determination  of  value.   In  addition,  the  BRA  may  not 
make  an  offer  to  any  current  ov;ner  without  the  prior  approval  of 
the  developer   and  there  is  no  requirement  that  the  developer 
may  not  unreasonably  withhold  his   consent.   Page  28,  thus, 
illustrates  tv;o  recurring  problems  in  the  Letter  of  Intent, 
namely,  when  Governmental  approval  is  required  from  tlic  BRA  or 
otlierv/ise ,  this  approval  is  frequently  subject  to  a  standard  of 
reasonableness,  that  is,  such  approval  may  not  be  unreasonably 
v/ithlield  by  the  BRA  or  the  governmental  agency  but  v;here  tlie 
approval  of  the  developer   is  required  for  a  particular  matter, 
such  as  the  offering  price,  no  such  standard  of  reasonableness 
^s        is  inserted,  and,  therefore ,  the  developers  may  arbitrarily  v/ith- 
'  hold  his    approval  of  an  offering  price, in  his   discretion; 

and,  secondly,  in  several  places  we  have  been  advised  that 
confusing  language  v.'as  inserted  by  the  City  Council,  presumably 
to  safeguard  the  public's  interest,  but  v/Jiile  the  intention  was 
valuable,  the  language  selected  to  accomplish  the  apparent 
intent  was  inadequate  to  close  all  loopholes. 

5 .  The  Letter  of  I ntent  and  related  documents  do  not  specify  even 

approximately  the  amount  of  real  estate  taxes,  or  payments  in  lieu 
of  ta::es,by  the  develoiricr. 

Chapter  121A  -  The  BRA  has  alleged  that  it  will  nov/  require'  the 
developer  to   qualify  under  Chapter  121A  as  a  six  percent  limited 
dividend  entity  in  order  to  develop-,  certain  listed  elements  of  the 
project,  namely,  one  hotel,  one  high  rise  office  tower,  one  principal 
department  store,  one  parking  garage  and  all  residential  units.  The 
BRA  alleges  that  it  has  inserted  this  requirement  in  response  to  many 
public  complaints  that  the  developer   will  be  making  an  inordinate 
profit  on  this  project.   IIov;ever,  it  is  just  as  likely  that  the 
bondholders   i^ay  prefer  this  kind  of  tax  protection  available  from 
Cliapter  121A  as  institutional  lenders  do  not  customarily  seek  more 
than  6%    returns  when  coupled  v.'ith  tax  shelters.   Actually,  the  tax 
shelter  aspect  increases  the  usual  return  to  approximately   10%  to  12% 
which  is  reasonable  for  such  investments.   Thus,  rather  than 

r     requiring  Chapter  121A  merely  to  protect  the  public,  the  guaranteed 
tax  protection  may  v/ell  be  more  beneficial  to  the  investors. 

The  overall  impact  of  Chapter  121A  must  be  evaluated  in  terms  of 
City-wide  applicability,  that  is,  given  tliat  this  parcel  will  be 
paying  less  real  estate  taxes  than  competing,  privately  ov;ned  parcels, 
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how  can  one  expect  a  nearby  privately  owned  lot  to  be  developed  on  a 
^    competitive  basis  with  parcels  under  tax  subsidy  in  Park  Plaza. 

It  also  shoul'd  be  noted  that  a  developer  would  do  well  to  earn  10% 
on  his  department  store.   Often  the  major  tenant  is  a  breakeven  deal  ' 
for  a  developer,  intended  to  serve  as  an  anchor  for  the  higher 
profit  small  spaces  which  will  not  be  subject  to  limited  return. 

In  addition,  the  Supplementary  Letter  specifically  states  that  the 
developer's  obligation  to  construct  tlie  hotel  under  Chapter  121A  is 
"dependent  upon  the  present  Federal  income  tax  laws  relating  to 
real  estate  tax  shelters-  remaining  substantially  as  at  present."  However, 
Secretary  Schultz  has  recently  proposed  a  number  of  changes  in  the 
treatment  of  tax  sheltered  investments  and  the  adoption  of  any  one 
of  these  urobably  v;ould  eliminate  the  obligation  of  the  developer  to 
proceed  under  Chapter  121A  as  to  the  ho'cel. 

B.  Fayirents  -   The  developer  will  have  an  absolute  right  under  Page  26 
of  the  Letter  of  Intent  to  approve  all  payments  in  lieu  of  taxes 
under  Chapter  1217\  and  no  standard  of  reasonableness  in  exercising 
this  approval  is  required.  It  also  should  be  pointed  out  that  the 
City  of  Boston  is  the  only  municipal  government  in  Massachusetts 
which  is  not  subject  to  State  review  in  its  Chapter  121A  concessions. 
In  addition,  the  BRA  has  agreed  that  121A  will  not  be  required 

as  to  any  portion  of  the  development  for  which  it  does  nou  process  an 
application  by  the  develo;_.er  within  six  iiiontiis  after  submission. 

separate 
The/$3 ,000, 000  payment  which  the  devolooer  will  make  over  a  20 
year  period  is  not  subject  to  any  personal  liability  on  his  part 
and  is  subordinated  to  all  mortgage  financing. 

C.  Relocation  -  While  the  City  Council  language  on  Page  32  of  the 
Letter  of  Intent  indicates  a  desire  that  first  preference  be 
given  to  present  occupants,  it  was  emphasized  that  this  had  little 
significance  in  terms  of  legal  protection  for  the  current  occupants 
since  the  rents  may  be  too  high  for  them,  the  credit  rating  may 
be  unsatisfactory  or  the  developers  may  otherwise  chose  to 
question  their  reputation  of  other  factors.  In  this  area,  the 
Letter  of  Intent  seems  to  give  the  developer  more  reasons  for 
declining  to  accept  a  current  occupant  than  are  permitted  under 
the  Urban  Renewal  Plan. 

On  Page  33,  the  developer  recognizes  the  BRA ' s  intention  of  making 
relocation  payments  in  accordance  with  the  higliest  Federal  standards 
applicable  at  the  tine  the  project  approval  v;as  first  sought, 
presumably  December,  1971.  Ilov;ever,  if  there  should  be  substantial 
increases  in  benefits  for  relocation  at  some  time  during  the  course 
of  this  project,  then  the  developer  v;ould  only  pay  one-half  of 
1971  standards  and  all  the  remaining  balance  v/ould  be  payable  by 
the  City  of  Boston. 

6.  Tlie  Letter  of  Intent  and  related  documents  do  not  require  an  interim 
plan  for  preservation  of  the  on-noing  useage  of  Park  Square  during 
early  phases  of  Park  Plaza  construction .     '     ~        '  " 

Since  the  Park  Plaza  Development  is  scheduled  to  coni  inu-  '.  ,:r    :-..:iiv 
years,  some  consideration  must  be  given  to  the  continuiivj  use  by 
current   occujiants  to  avoid  furtJier  "blighting"  which  will  be  produced 
by  the  construction  of  the  new  area  and  the  impending  takings  by 
eminent  domain.  The  BRA  has  ]->rosented  no  such  plan,  and,  obviously,  the 
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the  developer ,  himself ,  has  no  obligations  regarding  this  interim  probler, 
under  the  Letter  of  Intent   or  otherwise. 

7.  The   Letter  of  Intent  and  related  legal  contracts  between  tlio  BRA  and 


Developer  are  not  part  of  the  approved  '  Urban  Renewal  Planand  may  be 
changed  at  any  time  by  the  developer  and  the  BRA  v.'ithout  any  uublic 
reviev;  by  any  govorniaonLal  body. 

BRA  states  that  approv&l  by  the  Commonv.'ealth '  s  Department  of  Community 
Affairs  must  be  "unconditional,"  and  the  developer  indicates  that  he  is 
not  required  to  go  forward  until  there   has  been  unconditional 
"approval" (see  top  of  Page  40  of  Letter  of  Intent) .  All  that  the  State 
approves  under  Chapter  121B  is  the  Urban  Re.nev;al  Plan,  itself.   The 
supporting  docur.ientation  such  as  the  Letter  of  Intent,  the  Supplementary 
Agreement  and  the  Memorandum  of  Understanding  relating  to  the  Common 
and  Garden  are  not  part  of  the  Plan.   Items  such  as  the  so-called  En- 
vironmental Impact  Statement ,  appr-^.isals  and  relocation  are  covered  under 
separate  statutes .  Contracts  must  be  made  part  of  the  Plan  .Otherv/ise ,  the 
developer  and  Bl^A  can  mutually  agree  to  any  change  of  any  provision  at  ai 
time  'during  the  course  of  the  project  and  there  will  be  no  public  review 
(not  even  a  MUD  reviev;  as  v;ould  be  the  case  in  a  typical  urba.n  renewal 
project)  . 

Page  18  of  the  Letter  of  Intent  indicates  that  the  Land  Disposition 
Agreement  and  otlier  matters  may   be  subject  to  State  approval,  which, 
incidentally,  cannot  be   unreasonably  withheld;  since  BRA  and  the 
developer  can  also  change  this  particular  contract  clause,  tlie  State 
would  have  to  be  very  careful  that  a  condition  of  its  approval  of  this 
project  was  that  this  clause  could  not  be  changed,  yet  the  BRA 
says  that  no  conditions  can  be  attached  to  the  DCA  approval.  There 
certainly  is  no  experiential  standard  for  determining  hov/  the 
Commonwealth  could  have  been  held  to  have  been  unreasonable  in  v.'i  thholdi; 
its  approval  of  a  Land  Disposition  Agreement. 

Further,  the  Letter  of  Intent,  is,  itself,   merely  a  transitional 
document  to  be  superseded  by  the  Land  Disposition  Agreement  with  the 
strong  likeliliood  of  more  changes  before  the  actual  operating  rela- 
tionship is  established. 

The  first  double  spaced  paragraph  on  Page  23  of  the  Letter  of  Intent 
indicates  a  typical  situation  in  which  the  BRA  and  developer  have  alread; 
agreed  that  some  mutual  clianges  in  the  current  proposal  are  quite  con- 
ceivable (in  this  case  the  phased  development  of  property  acquisition) 
and  the  public  will  liave  no  right  of  review  or  complaint  in  case  such 
alterations  are  made;  by  pointing  out  the  possibility  of  such  changes 
■in  the  Letter  of  Intent,  the  BRA  and  developer  v;ould  later  argue  that 
no  one  could  then  complain  about  such  changes  being   unforseon  or 
"substantial .  " 

On  the  other  hand.  Section  6 . 5  of  the  Letter  of  Intent  indicates  that 
any  change  whatsoever  made  by  the  BRI\    in  the  Urban  Renewal  )M.i;i  will 
be  regarded  as  "material"  in  so  far  as  the  riglit:;  of  Ui.'   d. ■•.•.■  1  o;  .jr  an- 
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concerned.  .  Many  of  the  changes  now  being  suggested  by  wa"  of 
ancillary  docun.entation ,  for  example,  the  review-  role  for  thn 
Design  Review  Committee  or  the  Civic  Advisory  Committee  might  be 
considered  changes  in  the  Plan  by  the  developer. 

Ii2_a_piqpject  pXjlucJijrmg^^^^  over  such  a  neriod  of  time   the 

R£OI^£ect__ol_^^_s^.ccJM^sion^^ 

2uarant^_e   th_at_cpllect^v.^^^ 

different  project  from  that  original Iv^^JIgTr^T^T^T-^ I^iitogethei 

^-  ~f~^3.   -   On  Page  8  of  the  Letter  of  Intent,  the  necessity  of  rezoning 
the  Park  Pla.aarea  into  planned  development  is  mentioned.   Th?s  is 
the  same  technique  which  has  been  most  recently  used  in  connection 
with  the  John  Hancock  Tower.  Thus,  there  are  no  typical  zoning  con- 

the  c^r^'f  S^  f'^^^  f'^'-^  ""'"^  ^'^  ^""^  applicable  to  the  balance  o? 
the  City  of  Boston,  but  rather  Park  Plaza  will  be  governed  by  the 
Urban  Renewal  Plan,  itself,  which  has  already  been  Lcognized  as 

?SrB^'h^.To,''''^^''^°f''''J"'  density,  height , massing ,  and  other  factors 
The  BRA  has  been  asked  to  furnish  information  concernino  the  zoning 

bonus"  which  will  be  available  to  Park  Plaza  in  terms  of  the  aSdi?ional 
to'nrW?i'r%''^'?''  "^''  ''^   permitted  in  this  development  in  contrast 
ratio  nf^/wl'^rl"''??  property.  First  indication  is  that  a  floor  area 
ratio  of  14  will  bo  the  average  applicable  ratio  for  the  development 
compared  to  the  floor  area  ratio  of  10  wliich  would  otherwise  be 
applicable  under  current  zoning  and  would  govern  private  develop- 
ment of  this  and  nearby  parcels.  In  other  words,  the  Park  Plaza 
developer  nay  construct  40"o  more  floor  area  in  his  Park  Plaza 
acquisition  than  a  competing  developer  nearby  can  use  for  a 
■fiT.N^^'Hi''^'"r\r'''^T^  additional  variances.   This  is  one  more  subsidy 
Z   .1^             to  this  developer.  Such  zoning  "bonuses"  are  deemed  necessary 
to  encourage  development,  but  this  is  one  way  of  saying  that  similar 
variances  would  bo  required  to  encourage  development  anywhere  in  the 
City.  In  other  words,  the  City  Zoning  Code  is  deemed  not  to  be  satis- 
factory for  encouraging  development  but  the  BRA  can  pick  and  choose  in 
the  use  o.:  the  zoning  code  for  those  locations  it  chooses  to  develop. 
The  City  would  have  been  better  served  in  the  past  two  years  if  the' 
time  spent  on  the  Park  Plaza  Project  by  the  BPJTh^d   rather  been  ^:^ 
pended  Jn  plaiinincf  for  development  of  -,  ,-,>-^,^^^  „  '■  ; ' 

9 .  Miscellaneous  - 

A.   Art  Fund  -   The  subcommittee  suggests  that  the  Civic  Advisory 
C^ommittee  be  permitted  to  review  any  uses  of  the  1%   proiect  art 
fund. 
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Colonial  rhea_t:_er  -  Although  the  Colonial  Theater  is  technically  ex- 
cludea  1-rom  the   Park  Pla.a  taking,  nothing  would  oreclude  ?he 
developer  from  privately  acquiring  the  Colonial  Theater  for  use 
with  Its  abutting  urban  renewal  acquisition.  Thus,  provision 


developer  from  privately  acquiring  the  Colonial  Theater  for 
with  Its  abutting  urban  renewal  acquisition.  Thus   provis 
should  be  inserted  in  the  Letter  of  Intent  so  that  if  the 

C-  ^ny^por_J^Gj,tUJ_cation   -      On  Page  3  4  of  the  Letter  of  Intent   the 
developer  is  required  to  disclose  the  identity  of  any  "pSrsSn 
which  proposes  to  acquire  a  beneficial  interest"  in  the  venture 
Again,  the  BRA's  right  to  withhold  consent  to  new  beneficial 
owners  must  be  exercised  reasonably.  The  definition  of  "person" 
should  be  governed  by  ilUD  standards  so  that  the  actual  person 
benefitting  will  be  named,  rather  than  some  straw  corporation 
^hJ"m;.   f'^\' .°u  °^^'''''  intervening  fictitious  ownershio,  and 
the  BI^  should  have  the  same  right  to  withhold  aporoval  as  it 
would  have  m  a  IIUD  project. 


D 


Pow_er  -  Wh^o_the_act_ua_l  investors  aro_win_be  of  critical  importanr-e 

since  the  opj, j^qn_to_devoJ^pjrcirj^       will  vei"t  enormou's 

E°ll^^J}l_£I}^_Gconornic_p_ov!or    in  the  hands  of  thcTlSTT^i^TrE^^evP  1  nn^r 

for  ^^C'^cidcs__to_co^nie_;__so2d  to  them  through  the  exerc i s'e~of  the ' 

f  power  oJ"  eminent  doma i n .  ' ~~ 

E.  GrounclLeases  -   The  Letter  of  Intent  permits  the  developer  to  take 
a  ground  lease  for  up  to  two  years  prior  to  acquisition  o^a  fee 
ownership  interest.   This  clause  does  not  seem  to  have  any  practical 

trexola^n'rr'  °'  ''^^  ^?''"  interest,  and  the  BRA  has  Ceen  ^sk^d 
to  explain  the  purpose  of  this  clause. 

F.  Bond  Pinancinc,  -'  The  new  BRA  bonding  bill  does  not  clarify  what 
happens  to  the  ownership  of  the  public  parks  in  the  proiect  in 
case  of  a  default  on  the  related  bond  issues.   While  the  bill 
indicates  that  the  bondholders  would  not  have  a  conventional 
mortgage  lien,  but  rather  would  look  to  rentals  as  security 

tne  ooSn  nfn^l'o^  various  "public"  aspects  of  the  project  suc-h  as 
cSulS^^s^rl^e^T sScur^^y?  ^^^^^^  ''^^'^   '^°^  P^^-"^'  -venues  that 

Although  the  City's  credit  is  technically  not  at  stike  in 
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^10.     ExculjoatoT)^  -  Review  of  the  Letter  of  Intent  and  relTf<.ri  ri  ^       ■ 

r  a  technical,  legal  problem  reouirxng  a  substanSara-^o^nt  o^t-^e   '^ 

which  cannot  possibly  be  preformed  on  a  volunteer  basis    ?his  review 
can  only  be  regarded  as  a  superficial  indication  of  a  number  of ^he 
problems  inherent  in  this  paper  work.   A  full  assessment  n?^hf    kt 
position  m  this  contractual  relationship  cannot  So  Sone  on  a    ^     ' 
volunteer  basis.   In  addition,  I  personally  have  many  Sreate^  con- 
cerns about  the  project  which  are  not  listed  here  as^.ot  spe^i^icallv 
germane  to  the  Letter  of  Intent.  ^pecirically 
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^^^J^|i^  -   The  paper  work  does  not  increase  one's  confidence 
the  BJ^v's  ability  to  carry  out  the  Park  Plaza  proposal    ^o  the 
contrary,  the  three  year  history  of  the  BRA '  s  Lnageme.  t  o?  thL 
project  indicates  that  a  $266  Million  development  iSthis  sensitive 
location  IS  simply  too  big  for  them  to  handle  within   the  p^Ssent 
peten?e'°"     '  '  '"^''  ^''°'=''  ""^  '^^^^  °""  experience  and  cSm- 


